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A. IDENTITY OF PETITIONER

Arthur Cooper, appellant below, petitions this Court to grant the

relief requested in section B.

B. COURT OF APPEALS DECISION

Pursuant to RAP 13.4(b)(1) and (3), petitioner seeks review of a

portion of the unpublished decision of the court of appeals, Division Two,

in State v. Cooper,  Wn. App. _,  P3d___ (2015 WL 4456481),

filed July 21, 2015.!

C. ISSUES PRESENTED

L.

Does the prosecutor commit flagrant, prejudicial
misconduct and minimize her constitutionally mandated
burden of proof in repeatedly telling the jury it should find
that the defendant had “knowledge” the debit card he
possessed was stolen because the card was in someone
else’s name and thus the defendant must have known it was
not his?

Further, was counsel constitutionally ineffective in failing
to object to this misconduct?

In State v. Shipp, 93 Wn.2d 510, 610 P.2d 1322 (1980),
this Court rejected the idea that possession of stolen
property is alone sufficient to prove “knowledge” under due
process mandates against evidentiary presumptions. The
Court further rejected the idea that the prosecution can
constitutionally meet its burden of proving the essential
“knowledge” element simply because “an ordinary person

'A copy of the Opinion is submitted herewith as Appendix A (hereinafter “App. A”).
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in the defendant’s situation would have known a fact.”

Should review be granted under RAP 13.4(b)(1), to address
both conflicts between the decision in this case and this
Court’s holdings in Shipp?

Further, should review be granted under RAP 13.4(b)(3),
because the use of an improper evidentiary presumption
implicates the fundamental due process rights of
defendants?

Does an intermediate appellate court violate the Article 1,
section 22, right to a full, fair and meaningful appeal and
the state and federal due process clauses when it fails to
address one of the appellant’s arguments on appeal?

The prosecution was allowed to present testimony from a
witness that the Petitioner, Arthur Cooper, had made
statements which the prosecution then used as if they were
confessions of guilt. At trial, the court refused to allow the
defendant to cross-examine the witness about the rest of the
statement, which would have put the statement in context
and cast doubt on the prosecution’s claims that what
Cooper had said were admissions of guilt.

On review, the court of appeals, Division Three, held that
there was no violation of Cooper’s right to present a
defense because he could have waived his rights against
self-incrimination and taken the stand himself.

Does a defendant have to waive his constitutional right to
be free from testifying in a criminal case and must he
subject himself to cross-examination by the prosecution in
order to have a due process right to present a defense
through cross-examination of state’s witnesses regarding
crucial facts?

In State v. Jones, 168 Wn.2d 713, 723-24, 230 P.3d 576
(2010), this Court held that evidentiary rules do not always
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control when the evidence in question is relevant, material
and necessary to the defense and thus affects the due
process right to present a defense.

Does Division Three’s ruling in this case conflict with
Jones?

D. STATEMENT OF THE CASE

1. Procedural facts

Petitioner Arthur Cooper was charged with and convicted of
second-degree burglary, second-degree vehicle prowling, and second-
degree possession of stolen property after a jury trial in Pierce County
superior court (the Honorable Ronald Culpepper) in 2013. CP 51-53, 83-
84, 87-100; 2RP 1.2 A standard-range sentence was imposed and Cooper
appealed to Division Two of the court of appeals. See 8§7-100; 4RP 1-27.
The case was transferred to Division Three for caseload reasons and, on
July 21, 2015, Division Three affirmed in part and reversed in part in an
unpublished opinion. App. A.

This Petition timely follows.

2. Overview of facts regarding incident

It was alleged that Arthur Cooper was the man Veronica Dawkins

and her boyfriend, John Gore, saw rummaging in Gore’s truck at about 2

“Citation to the transcript is explained in Appellant’s Opening Brief (“AOB”) at 2 note 1.
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a.m. one dark morning in March of 2013. 2RP 171-199. Gore grabbed a
claw hammer, ran out of the house and chased after the man down a back
alley, after which Dawkins saw another man in the backyard, coming out
of the garage. 2RP 179-83. The man Gore ultimately caught was Cooper,
and Gore threatened Cooper with a hammer, told Cooper he was “going to
jail tonight” and would not let Cooper go. 2RP 205, 228-30.

Gore was allowed to testify that Cooper had said to him, “he was
sorry, you know, sorry for breaking into my car, for the most part.” 2RP
206. Cooper was not allowed to ask Gore to relate other parts of that
alleged admission of guilt which would have cast doubt on whether it was,
in fact, a confession or instead the statements had a different meaning in
context, which supported Cooper’s defense. 2RP 225.

After a tussle and further chase, a Tacoma Police Department
patrol officer, Jeffrey Maahs, came to the scene, arrested Cooper and took
him to jail. 2RP 249-52. At the jail, a debit card in the name of Amanda
J. Dillard was found inside Cooper’s wallet. 2RP 255. Dillard’s husband
testified that his car had been broken into in the area a few days before and
some items, including his wife’s debit card, were taken. 2RP 313-19.
Someone apparently attempted to use her debit card about 12 hours after it

was taken but there was no evidence of who had tried to use it or that
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Cooper had been involved. 2RP 320-23.

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. REVIEW SHOULD BE GRANTED TO ADDRESS
WHETHER THE PROSECUTOR COMMITTED
BURDEN-SHIFTING MISCONDUCT AND WHETHER
PETITIONER’S RIGHTS TO A FULL, FAIR AND
MEANINGFUL APPEAL AS WELL AS HIS DUE
PROCESS RIGHTS WERE VIOLATED

In order to prove the essential elements of the crime of possession
of stolen property for the debit card in this case, the prosecution was
required to prove, beyond a reasonable doubt, that Mr. Cooper not only

possessed the card but did so knowing that it was stolen. See, e.g., Shipp,

93 Wn.2d at 513-14; RCW 9A.56.140(1); RCW 9A.56.150.

In Shipp, this Court held that presumptions which “tell the jury to
find the presence of an element of the crime when the prosecution has
proved only circumstantial evidence violate the due process requirement
that the prosecution must affirmatively prove every element of the
crime[.]” 93 Wn.2d at 515. The Court further held that it was improper to
presume a defendant has the required knowledge simply because he “had
received information which would impart knowledge to a reasonable
person.” 93 Wn.2d at 514.

This Court found it is an impermissible mandatory presumption to



say that a man should be deemed to have “knowledge” of a fact because
“an ordinary person in the defendant’s situation would have known.” Id.
Such a theory would redefine “knowledge,” this Court noted, converting it
into an objective standard equal to “negligent ignorance.” Shipp, 93
Wn.2d at 514-15.

In this case, regarding the possession of stolen property charge
based on the debit card, the prosecutor admitted the only issue was
whether Mr. Cooper had the required knowledge that the card was stolen.
2RP 363. The prosecutor then told the jurors that, because Cooper was not
person whose name was on the card, he could be presumed to know it was
stolen:

And when you look at the “knowledge instruction,” which
is Instruction No. 18, it basically says that the individual knew or
reasonably could have known that the card was stolen. And you
reasonably would know that the card was stolen because
you’re not entitled to it.

2RP 363 (emphasis added). The prosecutor also pointed out that the Gore
and Dillard house were in proximity. 2RP 363.
For his part, counsel pointed out that there was no evidence other

than mere possession and the assumption that Cooper must have known

that it was stolen, which was insufficient. 2RP 379.



The prosecutor returned to the theme of assuming knowledge in
rebuttal closing argument, declaring there would be “no reason” for
anyone to have someone else’s card “except for the fact that it was stolen.”
2RP 386. The prosecutor concluded that it was “reasonable” to conclude
that Cooper “knew or should have known” that the card was stolen. 2RP
386.

On review, Mr. Cooper argued that the prosecutor’s arguments
were serious, constitutionally offensive misconduct. BOA at 13-17. More
specifically, he argued that it was misconduct when the prosecutor urged
the jury to find Cooper guilty simply because he had the card in his
possession and must know it was not his and further, that it was improper
for the prosecutor to declare that “knowledge” was proven not only if
Cooper had been proven to have that knowledge but if he “reasonably
could have known that the card was stolen.” 2RP 363. Or if he “should
have” known. 2RP 386.

In finding that the prosecutor had not committed misconduct,
Division Three addressed only the argument that the prosecutor had used
an improper presumption. App. A at 11-13. It did not, however, address
the argument that it was misconduct and improper under Shipp when the

prosecutor repeatedly told the jury she had met her burden of proof even if

7



she had not shown that Cooper had the required knowledge but just if he
could have” known or should have known the card was stolen. App. A at
7-13; see BOA at 18-23.

This Court should grant review under RAP 13.4(b)(1) and (3).
First, review should be granted under RAP 13.4(b)(1), because Division
Three’s decision runs afoul of this Court’s decision in Shipp, both by
holding that it was not improper for a prosecutor to argue the presumption
this Court condemned in Shipp but also by failing to even address Shipp’s
holding that it would violate due process to presume knowledge “because
the defendant had received information which would impart knowledge to
a reasonable person.” Shipp, 93 Wn.2d at 514.

Here, however, that is exactly what the prosecutor urged the jury to
do, again and again. Yet Division Three did not address that issue.

Review should also be granted under RAP 13.4(b)(3), because this
issue involves the significant due process rights the accused enjoy to a
fundamentally fair proceeding and to have the prosecution shoulder the
full weight of its burden of proof on every element of the crime. The
arguments made here deliberately invited the jury to find “knowledge”
made upon far less than the required burden of proof. Not only was the

jury repeatedly told that they should find “knowledge” based on Cooper
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simply having someone else’s card which he could be presumed to know
he was not entitled to, they were further told that they should find guilt
even if the prosecution failed to prove that Cooper himself had the
required knowledge, if he should have or could have.

Review should further be granted under RAP 13.4(b)(3), because
the lower appellate court, Division Three, failed to address one of
Cooper’s arguments. Article I, section 22 of the Washington constitution
guarantees a right to a full, fair and meaningful appeal. See, State v.
French, 157 Wn.2d 593, 602, 141 P.3d 54 (2006). Because the state has
created this constitutional right, the federal protections of due process and
equal protection further apply and mandate that appeals must comport with

due process. See State v. Burton, 165 Wn. App. 866, 877, 269 P.3d 337,

review denied, 174 Wn.2d 1002 (2012). Due process may be violated on
appeal when an appellant in a criminal case is denied adequate,

meaningful review of the issues he has raised, for example when he is not

given an adequate record for review. See, State v. Larson, 62 Wn.2d 54,
55,381 P.2d 120 (1963).

Here, although it was raised by Mr. Cooper, the court of appeals
did not address the prosecutor’s misconduct in repeatedly telling the jury

that they should find Cooper guilty even if they did not find Cooper had
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the required knowledge but just “could” or “should” have. See App A;
BOA at 13-15. This Court should grant review to address the apparent
violation of Mr. Cooper’s Article 1, section 22 rights.

Notably, the court of appeals also failed to discuss an argument Mr.
Cooper made about when such a presumption may apply under RCW
9A.56.140. See App. A; BOA at 15-16. Under that statute, if a person has
in their possession “stolen access devices issued in the names of two or
more persons,” that person is “presumed to know that they are stolen.”
RCW 9A.56.140(3) and (4). It is clear that, in creating this statute, the
Legislature intended a presumption to apply when those facts were
satisfied, but they were not satisfied here.

Finally, on review, in the unlikely event that this Court finds that
the misconduct could have been cured by objection below, it should grant
review on whether Mr. Cooper was deprived of his constitutional rights to
effective assistance of counsel by counsel’s failure to take that basic step
to try to mitigate the prejudice caused to his client by the misconduct

below.
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2. REVIEW SHOULD BE GRANTED TO ADDRESS
WHETHER A DEFENDANT IN A CRIMINAL CASE
MUST WAIVE HIS CONSTITUTIONAL RIGHTS TO BE
FREE FROM SELF-INCRIMINATION IN ORDER TO
ENJOY HIS RIGHTS TO PRESENT A DEFENSE AND
WHETHER THE RIGHT TO PRESENT A DEFENSE
CONTROLS OVER HEARSAY RULES IN THIS
CONTEXT

Both the state and federal due process clauses guarantee the
accused the right to fundamental faimess and “a meaningful opportunity to

present a complete defense.” See State v. Wittenbarger, 124 Wn.2d 467,

474-75, 880 P.2d 517 (1994), see Washington v. Texas, 388 U.S. 14, 19,

87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967); Sixth Amend.; 14"™ Amend.;
Art. 1, section 22. This Court has thus declared that a defendant has the
right to have the opportunity to “present the defendant’s version of the

facts” to the jury as a part of these rights. State v. Thomas, 150 Wn.2d

821, 857, 83 P.3d 970 (2004), abrogated in part and on other grounds by,

Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177

(2004).

In this case, when Gore testified that Cooper had apologized for
breaking into Gore’s truck, counsel tried to cross-examine Gore about
what Cooper had actually said and thus meant by that statement. 2RP 225.

The questions he wanted to ask would have established that Cooper said
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he did not take anything and that the doors to the truck were already open,
which would have been consistent with Cooper’s defense that he had seen
the open truck and been concerned so gone to investigate, not steal. See
2RP 225.

In closing argument, the prosecutor first noted that the only
question was whether it had been proven Cooper had the intent to commit
a crime in the back yard. 2RP 359. The prosecutor then relied on the
“statements made by the defendant himself” as evidence of that intent -
that he was apologizing for breaking into Gore’s vehicle and that his
statements showed “the reason he was there was basically because he was
going to break into the vehicle[.]” 2RP 360-61, 384-85.

And counsel tried to make this point in closing, minimizing
Cooper’s apologies as best he could by saying they meant “sorry he’s in
that position” but not necessarily “I’'m confessing to having committed a
crime.” 2RP 365, 381. In rebuttal closing argument, the prosecutor
returned to using the alleged admission of the “defendant’s own
statements,” that he had apologized to Gore “for breaking into his
vehicle.” 2RP 383. A few moments later, the prosecutor again
characterized the statements Gore said Cooper had made as “I'm sorry |

broke into your truck.” 2RP 385.
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On appeal, Mr. Cooper argued that the trial court’s exclusion of the
cross-examination of Gore about the full statement Cooper had made was
a violation of Cooper’s state and federal rights to present a defense and to
a fundamentally fair proceeding. BOA at 24-31. He further argued that
the evidence was relevant, necessary and material to his defense, and to
prove his “state of mind” - the only issue for the burglary. BOA at 24-31.
Finally, he argued that, under this Court’s decision in Jones, the rules of
evidence did not control. BOA at 29.

In affirming, Division Three held that the evidence was not
admissible because it was hearsay under this Court’s decision in Thomas,
150 Wn.2d at 856. App. A at 16-17. The court of appeals also declared
that, because Cooper himself “was available to testify,” he could have
waived his rights to be free from self-incrimination to testify himself if he
wanted to admit the evidence in question. App. A at 16-17.

This Court should grant review. First, review should be granted
under RAP 13.4(b)(3) to address Division Three’s novel and highly
troubling theory that a criminal defendant is required to waive his rights to
be free from self-incrimination and is forced to take the stand if he wants
to cross-examine a crucial state witness about what that witness claimed

the defendant said when he was admitting guilt. Division Three cited no
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authority whatsoever for this unsettling “Hobson’s choice” conclusion.
App. A at 16-17; see State v. Hardy, 133 Wn.2d 701, 710-11, 946 P.2d
1175 (1997) (a “Hobson’s choice” is something which masquerades as a
choice but is in fact, not).

Further, Division Three’s reliance on Thomas either misreads the
case or extends its holding much too far at the expense of important
constitutional rights. Division Three compared this case to Thomas, even
while noting that, in that case, the issue was whether the trial court had
improperly prevented the defendant from asking a police officer to testify
about what a witness said in identifying a man and that witness could
easily have been called to the stand by the defense. App. A at 16. Itis
fundamentally different where, as here, the person the court of appeals said
should have to testify instead has a constitutional right not to do so.
Thomas does not hold, as Division Three here held, that a defendant must
waive his rights to be free from self-incrimination and subject himself to
cross-examination in order to be permitted to impeach the prosecution’s
claim that his statements were admissions of guilt by eliciting the full
context of those statement.

Review should also be granted under RAP 13.4(b)(1) because

Division Three’s decision appears to run afoul of this Court’s decision in
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Jones, supra. In that case, this Court held that, even where there is a
statute or rule specifically excluding evidence, where that evidence has
“high probative value” to the defense, there is no state interest so
compelling that would justify its exclusion. 168 Wn.2d at 720-21. And
this Court reached that conclusion despite the existence of a very
significant public policy reason for the statute at question in that case, the
“rape shield” statute. Id.

Here, in finding that there was no error, the court of appeals
declared that, under Thomas, for Mr. Cooper, the “consequence of
exercising” his right to be free from testifying at trial was that he could not
present the evidence needed to satisfy his constitutional right to present a
defense, “absent an exception to the hearsay rule.” App. A at 16-17. But
this ruling ignores Jones and in fact turns Jones on its head. In Jones, this
Court did not hold that there must be an exception to a hearsay rule in
order for evidence to be admissible to satisfy the constitutional right to
present a defense. To the contrary, it held that, where evidence of “high
probative value” to the defendant is involved, the right to present a defense
will trump a rule or statute, i.e., the evidence “could not be restricted
regardless how compelling the state’s interest.” 168 Wn.2d at 720-21.

This Court should grant review under RAP 13.4(b)(1) and (3).
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F. CONCLUSION

For the foregoing reasons, this Court should accept review of the
portion of the unpublished decision of Division Two of the court of
appeals in this case.

DATED this 20" day of August, 2015.
Respectfully submitted,

/s/ Kathryn Russell Selk

KATHRYN RUSSELL SELK, No. 23879
Attorney for Petitioner

RUSSELL SELK LAW OFFICE

Post Office Box 31017

Seattle, Washington 98103

(206) 782-3353

CERTIFICATE OF SERVICE BY EFILING/MAIL

Under penalty of perjury under the laws of the State of Washington, I hereby
declare that I sent a true and correct copy of the attached Petition for Review to opposing
counsel via the court of appeals (Division Two) upload service at
pepateectiaico.pierce.wa.us, and petitioner by depositing the same in the United States
Mail, first class postage pre-paid, as follows: Arthur D. Cooper, DOC 924376, Cedar
Creek C C, P.O. Box 37, Littlerock, WA, 98556-0037.

DATED this 20® day of August, 2015.

/s/Kathryn Russell Selk

KATHRYN RUSSELL SELK, No. 23879
Attorney for Petitioner

RUSSELL SELK LAW OFFICE
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LAWRENCE-BERREY, J. — A jury convicted Arthur Cooper of second degree
burglary, second degree vehjcle prowling, and second degree possession of stolen
property. On appeal, he contends that the prosecutor, in closing arguments, improperly
shifted the burden of proof and commented on his right not to testify at trial. Mr. Cooper
also contends that the trial court prohibited him from presenting a meaningful defense by
excluding his hearsay statements made to the victim. Mr. Cooper further contends that he
did not receive effective assistance of counsel. We disagree with his contentions and

affirm.



No. 32996-8-111
State v. Cooper
FACTS

John Gore and Veronica Dawkins shared a home at 4309 Tacoma Avenue South in
Tacoma. In the early morning hours of March 28, 2013, Ms. Dawkins woke up and
noticed someone in Mr. Gore’s pickup truck. The truck was parked behind their house in
an area surrounded by a chain-link fence.

M:s, Dawkihs saw a person leaning into the truck and rummaging through it. The
internal dome light of the truck was on, highlighting the person inside. Ms. Dawkins
immediately woke up Mr. Gore and told him what she had seen. Mr. Gore jumped out of
bed, taking time only to put on a pair of pants. He headed downstairs and out to the
backyard. Ms, Dawkins saw Mr. Gore run out the back door and the man in the truck
jump out. The person fled into the alley with Mr. Gore right behind. Ms. Dawkins had
not seen this man before.

When Mr. Gore and the man were out of sight, Ms. Dawkins noticed a second
person coming out of the garage of the home. The man was moving fast. Ms. Dawkins
did not know this man either. At that point, Ms. DawKins ran to the telephone and called
police.

According to Mr. Gore, after Ms. Dawkins woke him, he headed downstairs to the

backyard. He looked through the kitchen window on the way out and saw a person
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State v. Cooper

rummaging through his truck. The man’s body was about one-half to two-thirds inside.
To Mr. Gore, it appeared that the man was moving things inside the truck. Mr. Gore saw
that the dome light was on, illuminating the man. At trial, Mr. Gore identified the man as
Mr. Cooper.

As soon as Mr. Gore got outside, Mr. Cooper jumped out of the truck, tore down
the gate to the home, and ran down the alley. Mr. Gore yelled, “* Stop thief.”” 2 Report
of Proceedings (RP) at 202. Despite being barefoot, Mr. Gore chased Mr. Cooper many
blocks through the neighborhood over several fences and through backyards. Mr. Gore
never lbst sight of Mr. Cooper. Throughout the incident, Mr. Gore told Mr. Cooper
repeatedly that Mr. Cooper was going to jail. According to Mr. Gore, Mr. Cooper said he
was sorry for breaking into Mr. Gore’s truck.

At one point, Mr. Gore chased Mr. Cooper through the front yard of a house.
Walter Larson, a private security guard, was waiting outside the house after responding to
a triggered alarm. Mr. Larson heard someone yell for help and to call the police. Shortly
thereafter, Mr. Larson heard what sounded like a fence rattling. He turned and saw two
men round the corner of the house. One man was chasing another, yelling to call the

police. Mr. Larson put a spotlight on the first man, who stopped for a second. The first
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man then brushed past Mr. Larson and kept running. Mr. Larson later identified the first
man as Mr. Cooper.

Mr. Larson flagged down Tacoma Police Officer Jeffrey Maahs and pointed him in
the direction of Mr. Cooper and Mr. Gore. Officer Maahs found Mr. Cooper and Mr.
Gore running through the streets. Officer Maahs activated his lights, and the two men
stopped and sat on the steps of a nearby home. Mr. Cooper was out of breath and
appeared tired and sweaty.

Officer Maahs arrested Mr. Cooper. On the way to the patrol car, Mr. Cooper told
Officer Maahs, “‘I was stupid and I made a mistake.”” 2 RP at 252. Officer Maahs
brought Mr. Cooper to Pierce County jail for booking.

Tacoma Police Officer Brian Hudspeth also responded. When he arrived, Officer
Maahs was in the process of detaining Mr. Cooper, who was lying against some steps and
fully out of breath. Mr. Gore was also out of breath and sweating. Officer Hudspeth
gathered information from Mr. Gore, and the pair then walked back to the Gore residence.
While there, Officer Hudspeth gathered information from Ms. Dawkins. He also looked
through the kitchen window mentioned by Mr. Gore and noted that he could see the truck

from the window.



No. 32996-8-111
State v. Cooper

Officer Hudspeth and Mr. Gore examined the truck. Officer Hudspeth noticed that
both doors were ajar. Mr. Gore usually did not lock his truck doors. However, he knew
the doors to the truck were shut after he parked it and the fence gates were closed. When
Officer Hudspeth fully opened the door to the truck, he saw a large pile of objects on the
front seat. Mr. Gore explained that the items were previously in the backseat. Items in
the truck included several GPS' units, some photography equipment, a tripod, and
miscellaneous electronics. Mr. Gore also noticed that his glove box had been rifled
through.

. Officer Hudspeth described the placement of the items in the front seat as
“staging.” 3 RP at 278. Based on his years of responding to burglaries, Officer Hudspeth
explained at trial that “staging” is when a perpetrator goes through the house or car,
gathers all the items he wants to take, and puts those items in a pile. Once the perpetrator
is ready to leave, he can quickly pick up the pile of items on his way out.

Mr. Gore recalled that the door to his garage was latched earlier in the day.
However, after returning to his house with Officer Hudspeth, the door appeared

unlatched. Officer Hudspeth saw that the walk-in door to the garage was fully open.

! Global positioning system.
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Officer Hudspeth and Mr. Gore walked through the garage and determined that nothing
appeared to be missing. The same was true for the truck.

Meanwhile, Officer Maahs remained at the jail with Mr, Cooper. During the
booking process, corrections officers searched Mr. Cooper’s wallet. Inside the wallet,
they found a debit card bearing the name of Amanda Dillard. Officer Maahs collected the
card and booked it into evidence.

Officer Maahs contacted Ms. Dillard and her husband, Jason Dillard, about the
debit card. Ms. Dillard’s card was stolen when someone broke into Mr. Dillard’s truck
less than two months earlier and took Mr. Dillard’s wallet. The debit card was inside the
wallet. The Dillards’ truck was located in the alley behind the Dillard house. The Dillard
house and the Gore house are about a block and a half apart.

The Dillards discovered that someone used the card at a business located within a
three mile radius of their home after the card was stolen. Neither of the Dillards gave Mr.
Cooper or anyone else permission to possess Ms. Dillard’s debit card. The Dillards did
not know Mr, Cooper. Mr. Cooper did not contact the Dillards to return the stolen card.

Mr, Cooper was charged by amended information with residenﬁal burglary and
second degree vehicle prowling for breaking into Mr. Gore’s fenced yard and truck, and

second degree possession of stolen property for possessing Ms. Dillard’s debit card. The
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charges were tried to a jury. At the conclusion of the State’s case, Mr. Cooper moved to
dismiss all counts for insufficient evidence. The trial court granted his motion as to the
charge of residential burglary but allowed the State to submit the count to the jury on the
lesser charge of second degree burglary. The court denied Mr. Cooper’s motion to
dismiss the remaining counts.

A jury found Mr. Cooper guilty of second degree burglary, second degree vehicle
prowling, and second degree possession of stolen property. Mr. Cooper’s extensive prior
criminal history resulted in an offender score of 9+. The court sentenced Mr. Cooper to
55 months for the burglary and 25 months for the possession of stolen property, to run
concurrently.

Mr. Cooper appeals. He contends that a new trial is warranted because of
prosecutorial misconduct during closing arguments and ineffective assistance of counsel.
He also maintains that the trial court precluded him from presenting a meaningful defense
by excluding certain hearsay statements.

ANALYSIS
A. Whether the prosecutor’s comments improperly shifted the burden of proof
To establish prosecutorial misconduct, a defendant must show that the prosecutor’s

statements were improper and, as a result, prejudicial. State v. Dhaliwal, 150 Wn.2d 559,
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578,79 P.3d 432 (2003). For improper statements that were followed by a proper
objection, a prosecutor’s statements are prejudicial if the statement had a substantial
likelihood of affecting the jury’s verdict. State v. Emery, 174 Wn.2d 741, 760, 278 P.3d
653 (2012).

However, “[i]f the defendant did not object at trial, the defendant is deemed to
have waived any error, unless the prosecutor’s misconduct was so flagrant and ill
intentioned that an instruction could not have cured the resulting prejudice.” /d. at 760-
61. “Under this heightened standard, the defendant must show that (1) ‘no curative
instruction would have obviated any prejudicial effect on the jury’ and (2) the misconduct
resulted in prejudice that ‘had a substantial likelihood of affecting the jury verdict.’” Id.
at 761 (quoting State v. Thorgerson, 172 Wn.2d 438, 455, 258 P.3d 43 (2011)).
“Reviewing courts should focus less on whether the prosecutor’s misconduct was flagrant
or ill intentioned and more on whether the resulting prejudice could have been cured.” /d.
at 762. A proper jury instruction generally cannot cure a statement that has an
inflammatory effect. Id. at 763. “Any allegedly improper statements should be viewed
within the context of the prosecutor’s entire argument, the issues in the case, the evidence

discussed in the argument, and the jury instructions.” Dhaliwal, 150 Wn.2d at 578.
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In closing arguments, prosecutors are allowed latitude to argue the facts in
evidence and reasonable inferences from the facts. /d. at 577. However, they are not
permitted to make prejudicial statements that are not sustained by the record. Id. Nor
may a prosecutor’s argument shift the burden of proof to the defendant. Thorgerson, 172
Wn.2d at 453. “A prosecutor generally cannot comment on the defendant’s failure to
present evidence because the defendant has no duty to present evidence.” Id.

“Remarks of the prosecutor, even if they are improper, are not grounds for reversal
if they were invited or provoked by defense counsel and are in reply to his or her acts and
statements, unless the remarks are not a pertinent reply or are so prejudicial that a curative
instruction would be ineffective.” State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747
(1994). A prosecutor can argue that the evidence does not support the defense theory; a
prosecutor is entitled to make a fair response to defense arguments. /d. at 87.

The mere mention that a defendant is lacking evidence does not constitute
prosecutorial misconduct or shift the burden of proof to the defense. State v. Jackson,
150 Wn. App. 877, 885-86, 209 P.3d 553 (2009). A prosecutor is entitled to point out a
lack of evidentiary support for a defendant’s theory of the case. State v. Killingsworth,

166 Wn. App. 283, 291-92, 269 P.3d 1064 (2012).
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Mr. Cooper contends that the prosecutor urged the jury to presume Mr. Cooper
knew the card was stolen because he possessed the card. Thus, according to Mr. Cooper,
the prosecutor was relieved of her constitutionally mandated burden of proving the
element of knowledge beyond a reasonable doubt. Mr. Cooper did not object to the
challenged statement at trial.

The prosecutor’s challenged statement is set forth below:

One of the other elements for possession of stole[n] property is that
the card was being withheld from the true owner, from Mrs. Dillard, and it
definitely was being withheld from her. She didn’t know the defendant.
Sergeant Dillard doesn’t know the defendant. Neither of them gave the
defendant permission to have the debit card. Neither of them even knew
that the defendant had the debit card, and the defendant had it in a wallet, in
a pocket, on his person, so there’s no way that if the Dillards had walked by
him on the street that they would have known he had it. He was definitely
withholding it from the Dillards,

And the incident occurred in the state of Washington, specifically,
again, in the City of Tacoma.

So the only issue in this particular charge is whether the defendant
knew that the card was stolen. Again, we’re now looking at circumstantial
evidence. We’re looking at the fact that the debit card was in the name of
Amanda Dillard, which was clearly on the card, and you will see that when
you take it back into the jury room, that the defendant is not Amanda
Dillard, that the defendant is not known by either of the Dillards. One
could conclude that he doesn’t know them.

And when you look at the “knowledge” instruction, which is
Instruction No. 18, it basically says that the individual knew or reasonably
could have known that the card was stolen. And you reasonably would
know that the card was stolen because you’re not entitled to it. And keep in
mind that the Dillards live basically about a block away from where Mr.

10
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Gore lives. . .. Yes, we're talking about two different dates, but they’re

pretty close to each other.
These are the facts that the State would ask you to consider.
3 RP at 362-64.

Defense counsel during closing arguments noted that there was no evidence
whatsoever that Mr. Cooper had anything to do with the theft of the card and also no
evidence that Mr. Cooper would have known or ;iid know it was stolen. Defense counsel
said that people find things all the time. Counsel then gave examples of people who lost
items, reporting that sometimes the items were turned in and sometimes not.

In rebuttal the prosecutor responded to defense counsel’s argument that people
find things all the time and hopefully turn them in. Her response was that there was no
evidence that Mr. Cooper turned the card in. The prosecutor stated, “There is no way that
either [of] the Dillards would have known that the defendant had this card, and there is no
reason for him to have kept the card except for the fact that it was stolen. There’s no
evidence that he turned it in. ... It is reasonable to conclude that the defendant kﬁew or
should have known that it was stolen.” 3 RP at 368.

When taken in context, the prosecutor in closing argument did not attempt to

relieve the State of proving the element of knowledge. Instead, the prosecutor identified

the evidence that the jury could use to reasonably conclude that Mr. Cooper had

11
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knowledge. In her closing statement, the prosecutor addressed the knowledge element of
the charged crime, recited the jury instruction for the knowledge element, and provided
circumstantial evidence that would support a finding of knowledge, including the fact that
Mr. Cooper was not entitled to have the card. This was not burden shifting but was
identifying circumstantial evidence in the record to support the prosecution’s theory.

Burden shifting did not occur in the prosecutor’s rebuttal statements either. The
prosecutor simply responded to the defense argument that the stolen property could be in
a person’s possession because they found it. The prosecutor noted there was no evidence
that Mr. Cooper found the card, and that fact can be used to support a finding of
knowledge. The prosecutor did not tell the jury to presume knowledge simply because
Mr. Cooper possessed the stolen debit card.

The prosecutor set forth the jury instructions and circumstantial evidence that the
jury could use to find that Mr. Cooper had knowledge. “Although bare possession of
recently stolen property will not support the assumption that a person knew the property
was stolen, that fact plus slight corroborative evidence of other inculpatory circumstances
tending to show guilt will support a conviction.” State v. Ford, 33 Wn. App. 788, 790,
658 P.2d 36 (1983). “Knowledge may not be presumed because a reasonable person

would have knowledge under similar circumstances, but such knowledge may be

12
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inferred.” Id. Here, the fact that Mr. Cooper had the stolen debit card with Ms. Dillard’s
name on it yet made no attempt to return it was circumstantial evidence to support an

inference that he knew the card was stolen. The remarks of the prosecutor were not

improper.
B. Whether the prosecutor impermissibly commented on Mr. Cooper’s right not to
testify

Mr. Cooper contends that the prosecutor improperly commented on his right not to
testify. Mr. Cooper challenges the prosecutor’s remark in rebuttal that Mr. Cooper did
not have a legitimate reason to be in Mr. Gore’s backyard. Mr. Cooper contends that
because he was the only person who could testify to why he was in the backy;ard, the
prosecutor’s statement drew attention to the fact that Mr. Cooper did not testify. Mr.
Cooper did not object at trial.

The prosecutor’s statement was not improper but instead was a response to Mr.
Cooper’s theory of the case presented in defense counsel’s closing argument. Defense
counsel argued that there were legitimate reasons why a person may be out and about in
the evening, pointing out that a person on a bicycle was seen riding on the night of the
incident. Defense counsel argued that it was just as reasonable to believe that Mr. Cooper
came across the truck in the middle of the night and observed the odd circumstances.

Counsel argued that while some people keep going, others become involved and look into

13
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the circumstances, and for instance, call 911 or pound on doors. He suggested that this
could be Mr. Cooper’s situation. Counsel added, “There is no doubt he is in the wrong
place at the wrong time, but I would submit to you that to leap to the conclusion that he’s
there with criminal intent, criminal knowledge, is more than just reasonably inferring that
he’s there with the intent to commit a crime.” 3 RP at 378.

In rebuttal, the prosecutor stated,

There is no testimony that has been presented in this case that you

can conclude that the defendant had any legitimate reason to be in Mr.

Gore’s fully fenced-in back yard in the early morning hours of March 28th,

2013. What we have is more than sufficient evidence to show that the

reason the defendant was there was for an intent to commit a crime, and that
crime was theft.

We know the property had been moved from the back to the front
seat. We know the defendant was found rummaging in that pickup truck.
There was no reason for him to have done any of those if he was there for
some legitimate reason, but the State contends that, based upon all the
evidence in this case, he wasn’t there for any legitimate reason.

3 RP at 386-87.

The prosecutor’s rebuttal argument—that no testimony was presented in the case
to conclude that Mr. Cooper had a legitimate reason for being in the yard—was in direct
response to Mr. Cooper’s argument that he simply wanted to help and was in the wrong

place at the wrong time. The prosecutor’s rebuttal statement was not improper.

14
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C. Whether excluding hearsay precluded Mr. Cooper from presenting a meaningful
defense

A trial court’s decision regarding the admission of evidence is reviewed for an
abuse of discretion. State v. Thomas, 150 Wn.2d 821, 856, 83 P.3d 970 (2004),
abrogated in part on other grounds by Crawford v. Washington, 541 U.S. 36, 124 S. Ct.
1354, 158 L. Ed. 2d 177 (2004). “[T]he trial court’s decision will be rcx'erged only if no
reasonable person would have decided the matter as the trial court did.” /d. “Proper
objection must be made at trial to perceived errors in admitting or excluding evidence and
failure to do so precludes raising the issue on appeal.” /d.

Mr. Cooper contends that the trial court infringed on his right to present a defense
by excluding Mr. Gore from testifying about two statements made by Mr. Cooper to Mr.
Gore. The trial court excluded these statements as hearsay. Mr. Cooper sought to admit
his two “admissions” to Mr. Gore—that he did not take anything and that the truck was
open.

The Sixth Amendment provides, in part, “In all criminal prosecutions, the accused
shall enjoy the right . . . to have compulsory process for obtaining witnesses in his favor.”

U.S. CONST. amend. VI. The Sixth Amendment right of compulsory process is
applicable to the states through the Fourteenth Amendment. Thomas, 150 Wn.2d at 857.

Due process provides a defendant the right to offer witnesses, to present a defense, and to

15
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present the defendant’s and prosecution’s versions of the facts to the jury for
determination of the truth. Jd. The right to compulsory process is not absolute. /d.

Hearsay is not admissible at trial except as provided by rule or statute. ER 802.
“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted.” ER 801(c).

In Thomas, the defendant contended that the trial court should have allowed him to
cross-examine a police officer about a witness’s out-of-court identification of a man,
without having to call the witness. 150 Wn.2d at 859. The trial court excluded the
statement unless the witness testified because it considered the statement hearsay. /d.
The appeals court upheld the trial court’s ruling, finding that Mr. Thomas did not object
and could have called the witness to testify to what she saw, but declined to do so. /d.
Thus, Mr. Thomas waived a hearsay objection and the ruling did not infringe on his right
to present evidence. /d.

Here, as in Thomas, the trial court did not infringe on Mr. Cooper’s right to present
evidence to support a defense. Mr. Cooper sought to present his own statements through
a witness. The court correctly determined that these statements were hearsay and
excluded the testimony. Mr. Cooper was available to testify to his statements but instead

exercised his right not to testify at trial. Thus, the consequence of exercising this right

16
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was that his statements to Mr. Gore could not be presented at trial to support his defense,
absent an exception to the hearsay rule.?

Mr. Cooper contends on appeal that the statements should have been allowed
under ER 803(a)(3) to show his state of mind. However, he did not pursue this exception
at trial. He waived the right to raise the issue on appeal.

D.  Whether Mr. Cooper’s counsel was ineffective

To demonstrate ineffective assistance of counsel, a defendant must show
(1) defense counsel’s representation was deficient, i.e., it fell below an objective standard
of reasonableness based on consideration of all the circumstances, and (2) defense
counsel’s deficient representation prejudiced that defendant, i.e., there is a reasonable
probability that except for counsel’s unprofessional errors, the result of the proceeding
would have been different. Stare v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251
(1995).

In a claim of ineffective assistance of counsel based on a failure to challenge the
admission of evidence, a defendant must show (1) an absence of legitimate strategic or

tactical reasons supporting the challenged conduct, (2) that an objection to the evidence

2 An admission by a party opponent is not hearsay if the statement is offered
against the party. ER 801(d)(2). This rule does not apply to Mr. Cooper’s statements
because he offered his statements to support his defense.
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would have likely been sustained, and (3) the result of the trial would have been different
had the evidence not been admitted. State v. Sexsmith, 138 Wn. App. 497, 509, 157 P.3d
901 (2007).

Mr. Cooper’s counsel was not deficient for failing to object during closing
argument. The prosecutor’s statements were proper so there was no need for defense
counsel to object. |

As for Mr. Cooper’s out-of-court statements, even if we were to conclude that
counsel was deficient for failing to argue an ER 803(a)(3) hearsay exception, the result of
the trial would not have been different with the admission of the evidence, The
admission of the two statements that Mr. Cooper did not take anything and that the truck
was open was cumulative evidence. Mr. Gore testified that nothing was missing from the
truck and that he normally leaves his truck unlocked.

Also, Mr. Cooper’s out-of-court statements did not negate the element of intent,
which was the primary challenged element for the vehicle prowling and burglary charges.
For vehicle prowling, a reasonable juror could still infer that Mr. Cooper had the intent to
steal when he was found rummaging through the truck, even though the truck was
unlocked and he did not manage to take anything. Similarly for second degree burglary, a

reasonable person could conclude that Mr. Cooper unlawfully entered Mr. Gore’s fenced
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backyard without permission, regardless if the truck was unlocked and Mr. Cooper did
not take items from the truck. The admissions of the two out-of-court statements would
not have produced a different result. .Mr. Cooper’s ineffective assistance of counsel
challenge fails.
STATEMENT OF ADDI’fIONAL GROUNDS FOR REVIEW

In his statement of additional grounds, Mr. Cooper contends that his counsel was
ineffective for failing to challenge Mr. Gore’s and Ms. Dawkins’s testimonies that the
backyard was fully fenced.® Counsel was not defective for failing to further question
these witnesses on this issue. Rather, this decision not to ask such questions was likely
strategic. Both Mr. Gore and Ms. Dawkins testified that the yard was fenced. Had
defense counsel further inquired into this subject, the witnesses would have had a further
opportunity to repeat their testimony. Instead of challenging this evidence, defense
counsel’s tactic was to focus the jury on the intent element for second degree burglary,

‘which was a harder element for the State to establish.

3 The charge for second degree burglary required the jury to find in part that Mr.
Cooper remained unlawfully in a building other than a dwelling. The jury was instructed
that a building, in addition to its ordinary meaning, includes a fenced in area. “Fenced
area . . . includes an area that is completely enclosed either by fencing alone or a
combination of fencing and other structures.” Clerk’s Papers at 67.
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Mr. Cooper also challenges the trial court’s decision not to grant a drug offender
sentencing alternative (DOSA). Mr. Cooper contends that the basis of the court’s refusal
to impose a DOSA sentence was improper. Here, the court refused to impose a DOSA
sentence because Mr. Cooper continued to believe in his own innocence.

The DOSA program authorizes trial judges to sentence eligible, nonviolent
offenders to a reduced sentence, substance abuse treatment, and increased supervision in
an attempt to help the offender recover from addiction. State v. Grayson, 154 Wn.2d 333,
337-38, 111 P.3d 1183 (2005). Whether to give a DOSA is a decision left to the trial
judge’s discretion. /d. at 335. The trial court’s decision will not be disturbed on appeal
unless the court’s decision is *“‘manifestly unreasonable or based on untenable grounds or
untenable reasons.’” State v. Dye, 178 Wn.2d 541, 548,309 P.3d 1192 (2013) (quoting
In re Marriage of Littlefield, 133 Wn.2d 39, 46-47, 940 P.2d 1362 (1997)).

Generally, the DOSA sentencing decision is not reviewable. Grayson, 154 Wn.2d
at 338 (citing RCW 9.94A.585(1)). However, an offender may always challenge the
procedure by which a sentence is imposed. /d. Although no defendant is entitled to an
exceptional sentence below the standard rénge, every defendant is entitled to ask the trial
court for such a sentence “and to have the alternative actually considered.” Id. at 342,

When a trial court categorically refuses to consider a DOSA, or refuses to consider a
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DOSA for a class of offenders, the trial court fails to exercise discretion and is subject to
reversal. Id.

Here, the trial court considered imposing a DOSA sentence but determined that it
was not appropriate in Mr. Cooper’s situation. While the court had not seen a DOSA
evaluation, the court noted that a DOSA was not appropriate because Mr. Cooper denied
committing the crimes.

The efficacy of DOSA is largely dependent on a person’s being truthful and
cooperative in his or her treatment. A defendant is entitled to require the State to prove
his or her guilt beyond a reasonable doubt. However, once a jury has made the
determination, a court may consider a defendant’s continued protestation of innocence as
an indicator militating against a successful DOSA outcome. State v. Hender, 180 Wn.
App. 895, 902, 324 P.3d 780 (2014). We conclude that the trial court’s decision was not
manifestly unreasonable.

APPELLANT’S MOTION TO STAY CONSIDERATION AND TO FILE
SUPPLEMENTAL BRIEFING

Mr. Cooper filed a motion to stay consideration of his case so to allow
supplemental briefing. He filed his motion the day prior to this panel’s consideration of
his case. The basis of his motion is the Supreme Court’s recent decision of Srate v.

Blazina, 182 Wn.2d 827, 344 P.3d 680 (2015).
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There, two cases were discussed. In each, the trial court imposed LFOs (legal
financial obligations) without making an individual determination of the defendant’s
ability to pay. The Blazina court held that RAP 2.5(a) generally gives appellate courts
discretion to refuse to review errors that were not raised to the trial court. /d. at 834-35.
The Blazina court determined that “[n]ational and local cries for reform of the broken
LFO [legal financial obligations] systems demand that this court exercise its RAP 2.5(a)
discretion and reach the merits of this case.” Id. at 835. The Blazina court ultimately
held, “[T]he sentencing judge must consider the defendant’s individual financial
circumstances and make an individualized inquiry into the defendant’s current and future
ability to pay|, and] the record must reflect this inquiry.” /d. at 837-38.

Here, Mr. Cooper did not raise the LFO issue before the trial court or in his
assignments of error on appeal. We, therefore, exercise our discretion under RAP 2.5(a)
and deny his request to file a supplemental brief contesting imposition of LFOs. By
implication, wé also deny his request to stay consideration of his case. Nevertheless, we
deem it most consistent with the policy announced in Blazina to authorize Mr. Cooper to
raise this issue before the trial court.

We therefore affirm on all issues, but we remand to the trial court for the limited

purpose of complying with Blazina.
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A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.

Lawrence-Berrey, J.

WE CONCUR:

e [}
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